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Abstract The implementation of Environmental, Social, and Governance (ESG)
investments often causes short-term profitability declines in corporations.
This normative-juridical research aims to analyze directors' legal protection
against such financial risks through the Business Judgment Rule (BJR)
doctrine. The findings conclude that BJR excludes directors' personal liability
provided the decision meets key procedural parameters: good faith, absence
of conflict of interest, informed decision-making, and proper purpose. Short-
term profit decline is reconstructed as a legitimate business risk for corporate
longevity rather than managerial negligence, provided it is free from

greenwashing
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INTRODUCTION

The paradigm shift in global corporate governance has moved from a
*shareholder primacy* orientation toward *stakeholder primacy*. Under the
traditional paradigm, the primary objective of corporations focused on maximizing
shareholder profits, which often encouraged short-term and unsustainable business
practices (Ventura, 2025). However, global demands for sustainability have
encouraged the integration of *Environmental, Social, and Governance* (ESG)
principles into companies’ core strategies (Tkalenko, 2025a, 2025b). ESG principles
transform corporate objectives by requiring companies to balance the interests of
shareholders with those of other stakeholders, including communities and the
environment (Bridoux & Stoelhorst, 2023). In Indonesia, this shift is reflected
juridically through various regulations requiring the internalization of ESG principles,
including Law Number 32 of 2009 on Environmental Protection and Management,

Government Regulation Number 47 of 2012 on the Social and Environmental
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Responsibility of Limited Liability Companies, and Law Number 4 of 2023 on the
Development and Strengthening of the Financial Sector. Consequently, ESG is no
longer merely a voluntary initiative but has evolved into a legal obligation and binding
governance standard (Binder, 2024; Fachri, 2024).

The implementation of ESG-based investment policies presents legal and
managerial dilemmas for directors. Investments in sustainable infrastructure, energy
transition, and social programs generally require substantial capital expenditure at the
initial stage (Moussa & Elmarzouky, 2023). These upfront costs empirically have a
direct impact on short-term profitability and may potentially reduce dividend
payments to shareholders (Dogan et al., 2026; Hampl & Linnertova, 2026). Wen et al.
(2025) also note that although ESG performance can facilitate access to long-term
financing, short-term financial pressures remain a reality that management must
confront. This condition places directors in a vulnerable position because they must
execute sustainability obligations mandated by regulations while simultaneously
facing shareholder pressure to maintain short-term profitability and dividend
distributions.

The vulnerability of directors becomes increasingly evident in light of the liability
provisions under Indonesian corporate law. Article 97 paragraph (3) of Law Number
40 of 2007 on Limited Liability Companies (Company Law) expressly provides that
each member of the Board of Directors is personally fully liable for losses suffered by
the company if the individual is at fault or negligent in carrying out their duties. A
short-term decline in profits or share value resulting from the allocation of funds to
ESG investments may be misinterpreted by shareholders as negligence or
mismanagement. If shareholders file a lawsuit based on such financial losses, directors
may face the threat of personal liability, potentially placing their personal assets at risk.
Therefore, legal protection for directors who make risky business decisions in pursuit
of ESG compliance has become a critically important issue.

Previous literature has examined the relationship between ESG, directors” duties,
and legal protection. Binder (2024) analyzes how directors” duties have evolved in the
ESG era and emphasizes that directors now bear obligations that extend beyond
merely creating shareholder value. Spercel (2024), in his study of the *Business
Judgment Rule* within stakeholder capitalism, argues that the BJR should be adapted
to protect directors who take non-financial interests into consideration. Furthermore,
Yan (2025) highlights the importance of operationalizing stakeholder governance
through a legal framework that provides certainty for directors. Nevertheless, these
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studies largely focus on *common law* jurisdictions or on theoretical concepts of
stakeholder capitalism from a global perspective.

A significant *legal gap* exists in the corporate law literature in Indonesia. There
has been no comprehensive doctrinal analysis of the extent to which the *Business
Judgment Rule* (BJR), as adopted under Article 97 paragraph (5) of the Company Law,
can shield directors from shareholder lawsuits when conflicts arise between short-term
profitability and long-term ESG sustainability obligations. Indonesia’s current ESG
regulations remain dispersed across various sectoral regulations and have not yet been
codified under a single comprehensive legal framework (Fachri, 2024). Consequently,
the standards of directors” prudence in making ESG investment decisions that sacrifice
short-term profits remain unclear. The absence of clear guidelines concerning the
application of the BJR in the ESG context creates legal uncertainty for directors in
executing sustainability mandates.

Based on this juridical gap, this study aims to analyze the position of *Business
Judgment Rule Theory* as an instrument for excluding directors” personal liability for
short-term declines in profitability arising from the implementation of ESG-based
investment policies. Through a juridical-normative approach, this article specifically
examines the doctrinal boundaries of the application of this theory in assessing the
validity of business decisions oriented toward sustainability. The legal construction
resulting from this study is expected to provide legal certainty for directors in
implementing ESG mandates while simultaneously encouraging the acceleration of

corporate sustainability transitions in Indonesia.

METHODS

This study constitutes normative legal research that examines legal norms,
principles, and doctrines to address juridical issues arising from the conflict between
*Environmental, Social, and Governance* (ESG) investment obligations and
shareholders’ profitability expectations (Hamzani et al., 2024). The study does not rely
on empirical field data but focuses on a systematic analysis of statutory regulations
and corporate law doctrines to identify the principles of fairness in directors’ liability
(Rado et al., 2023). This approach was selected because the issue of protecting directors
in relation to ESG investment decisions is fundamentally a matter of normative
synchronization and doctrinal construction rather than merely a sociological
phenomenon occurring in the courtroom.

To address the legal issues, this study employs two primary approaches, namely
the statutory approach and the conceptual approach. The statutory approach critically
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examines Articles 92, 97, and 98 of Law Number 40 of 2007 on Limited Liability
Companies (Company Law), along with Financial Services Authority Regulation
Number 51/POJK.03/2017 concerning the Implementation of Sustainable Finance.
Meanwhile, the conceptual approach is used to examine scholarly perspectives on the
doctrines of *Fiduciary Duty* and the *Business Judgment Rule* (BJR). The data
sources are obtained through a literature study encompassing primary legal materials
in the form of statutory regulations, secondary legal materials derived from accredited
literature and academic journals, and tertiary legal materials such as legal dictionaries
(Sumiarni, 2024).

The technique for analyzing legal materials is conducted using a prescriptive-
qualitative method with a deductive line of reasoning. The author positions the BJR
doctrine as a juridical evaluative matrix for assessing the validity of directors” actions
involving substantial capital expenditure allocations for ESG compliance. The analysis
begins with a major premise consisting of legal norms and the principle of prudence,
which is then juxtaposed with a minor premise concerning the reality of short-term
financial risks, thereby producing prescriptive conclusions regarding the parameters
of legal protection for directors (Tanjung & Harahap, 2024). This method is expected
to formulate clear doctrinal boundaries so that directors are not automatically held
personally liable for short-term declines in profits arising from sustainability

mandates.

FINDINGS AND DISCUSSION

Reorientation of Fiduciary Duty: The Shift from Shareholder Primacy to Stakeholder

Primacy

The paradigm shift in corporate governance from shareholder primacy toward
stakeholder primacy requires a fundamental reorientation of the fiduciary duty doctrine borne
by directors (Bridoux & Stoelhorst, 2023). In the Indonesian corporate law framework, this
fiduciary obligation is rooted in Articles 92 and 97 of Law Number 40 of 2007 on Limited
Liability Companies (Company Law). Article 92 paragraph (1) of the Company Law
imperatively requires directors to manage the company in the interests of, and in accordance
with, the company’s purposes and objectives. This provision serves as the normative
foundation for the duty of loyalty, requiring directors to prioritize the interests of the business
entity over personal interests or those of particular shareholder groups (Binder, 2024).

Furthermore, Article 97 paragraph (2) of the Company Law stipulates that company
management must be carried out in good faith and with full responsibility. The elucidation of
this provision interprets “full responsibility” as the obligation to pay careful and diligent

attention to the company. In corporate law doctrine, this obligation is translated into the duty
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of care, which requires directors to make decisions based on adequate information, rational
considerations, and an orientation toward the company’s continuity and survival (Spercel,
2024). Therefore, the implementation of fiduciary duty can no longer be measured solely by
the directors’ ability to generate short-term dividends, but also by their ability to properly
manage comprehensive risks that threaten the company’s existence.

(a) Rationalization of ESG Investment: Risk Mitigation Rather than Philanthropy

The decision of directors to allocate significant capital expenditure to Environmental,
Social, and Governance (ESG) infrastructure often triggers resistance from shareholders
because it may reduce short-term profitability. However, such resistance is based on a
conceptual misunderstanding that classifies ESG as a charitable or philanthropic activity.
From both legal and economic perspectives, ESG investment constitutes an essential long-term
business risk management instrument for corporate longevity (Zammit & Grima, 2025).

Directors who ignore ESG factors essentially fail to fulfill their duty of care because they
expose the company to material and foreseeable risks. These risks include administrative
sanctions resulting from environmental violations, litigation initiated by affected
communities, and loss of access to financing from institutional investors that increasingly
require sustainability compliance (Goel et al., 2023). Accordingly, expenditures on ESG
programs are not social grants detached from business strategy, but rather a rational cost of
doing business intended to mitigate regulatory and reputational risks. Such decisions are fully
consistent with directors’ obligations to protect corporate assets and value from external
shocks arising from the transition toward a sustainable economy.

(b) Reinterpreting “Corporate Interest” within the Sustainability Framework

The phrase “corporate interest” in Article 92 paragraph (1) of the Company Law is often
narrowly interpreted by shareholders as the maximization of annual net profits. This rigid
textual interpretation has become outdated and is no longer relevant to the realities of
contemporary regulation. Indonesia’s legal system has systematically expanded the meaning
of “corporate interest” through various regulatory instruments that internalize sustainability
principles.

First, Government Regulation Number 47 of 2012 concerning the Social and
Environmental Responsibility of Limited Liability Companies explicitly establishes social and
environmental responsibility as a legal obligation, particularly for companies related to
natural resources. Article 5 paragraph (2) of Government Regulation 47/2012 stipulates that
the realization of the social and environmental responsibility budget is calculated as a
company expense. The state’s recognition of social and environmental expenditures as
“corporate expenses” normatively demonstrates that maintaining harmony with external
stakeholders constitutes an inherent part of the corporate interest itself.

Second, in the financial and capital market sectors, Financial Services Authority
Regulation Number 51/POJK.03/2017 requires issuers and public companies to prepare
sustainability reports. This reporting obligation changes the parameters of corporate

performance from a single financial indicator into comprehensive indicators encompassing
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environmental, social, and governance pillars. Failure to meet ESG reporting standards may
not only trigger administrative sanctions but also create exposure to allegations of
greenwashing, potentially damaging the company’s reputation in the market. Therefore,
“corporate interest” should legally be interpreted as encompassing the protection of long-term
value, compliance with regulatory obligations, and preservation of the company’s license to
operate within society.

(c) Exclusion of Directors” Liability through the Business Judgment Rule

The greatest legal dilemma for directors lies in the threat of personal liability stipulated
in Article 97 paragraph (3) of the Company Law, which provides that directors are personally
fully liable for corporate losses when such losses result from their fault or negligence.
Declining profits or reduced dividends resulting from ESG investment may easily become the
basis for lawsuits by minority shareholders alleging negligence that has harmed the company.
However, corporate law provides a protective mechanism through the Business Judgment
Rule (BJR) doctrine, which is codified in Article 97 paragraph (5) of the Company Law.

Article 97 paragraph (5) of the Company Law provides that directors cannot be held
liable for corporate losses if they can prove four cumulative elements. First, the loss was not
caused by their fault or negligence (letter a). In the ESG context, a short-term decline in profits
constitutes a logical consequence of a transition strategy rather than managerial negligence.
Second, the directors managed the company in good faith and with prudence in the interests
of the company (letter b). As previously analyzed, ESG investment decisions supported by
climate and regulatory risk assessments represent a strong manifestation of the duty of care
and duty of loyalty in safeguarding the entity’s going concern.

Third, there was no direct or indirect conflict of interest (letter c). This element
emphasizes that ESG decisions must be made objectively, without self-dealing or personal
interests on the part of directors. Fourth, the directors took measures to prevent the occurrence
or continuation of losses (letter d). Investment in environmentally friendly infrastructure and
transparent governance constitutes a preventive measure to avoid substantial future losses
resulting from environmental penalties, consumer boycotts, or revocation of business licenses.

If directors can transparently document the ESG investment decision-making process,
demonstrate that it was data-driven, and establish that it was approved through legitimate
corporate mechanisms, the BJR can function as a strong legal shield. Courts should not
intervene in or retrospectively evaluate directors’ business judgments merely because such
policies sacrifice short-term profitability, provided that the decision-making process satisfies
standards of prudence and loyalty to the long-term sustainability interests of the company
(Ventura, 2025). Thus, the shift toward stakeholder primacy through ESG investment does not
place directors in a legally improper position; rather, it may constitute evidence of

comprehensive fulfillment of their fiduciary duty in the contemporary corporate environment.

Parameters of Business Judgment Rule Theory in ESG Business Decisions
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The business judgment rule (BJR) doctrine functions as a protective mechanism in the
form of procedural immunity for directors when making risk-bearing business decisions. In
the common law tradition, the BJR creates a presumption that directors act on the basis of
adequate information, in good faith, and in the best interests of the company (Beebeejaun &
Bissessur, 2024). Courts apply the doctrine of abstention to refrain from intervening in
directors’” business judgments as long as there is no gross negligence, bad faith, or conflict of
interest (Gerner-Beuerle, 2021). Judges do not replace directors’ business judgments with their
own judicial assessments merely because the decision results in short-term financial losses.

However, the construction of the BJR under Law Number 40 of 2007 on Limited Liability
Companies has a somewhat different procedural character. Article 97 paragraph (3) of the
Company Law essentially establishes personal liability when corporate losses result from fault
or negligence. Legal protection emerges through the defense mechanism under Article 97
paragraph (5) of the Company Law, which requires directors to prove good faith, prudence,
the absence of conflicts of interest, and preventive action. Although the initial burden of proof
rests on directors, the substance of these four defense elements doctrinally adopts BJR
parameters as protection against judicial second-guessing (Ruparcié¢, 2024). Therefore, ESG
investment decisions that sacrifice short-term profitability must be rigorously assessed
through the four fundamental elements of the BJR to determine whether directors are entitled
to legal protection.

(a) Good Faith: Absence of Bad Faith and Hidden Motives

The first element is good faith, which requires directors to make decisions without
malicious intent or hidden personal motives. Article 97 paragraph (2) of the Company Law
requires company management to be conducted in good faith and with full responsibility. In
the context of ESG investment, good faith is satisfied when the allocation of capital
expenditure for sustainable infrastructure is based on an honest belief that such action is
necessary to mitigate climate risks and comply with regulations (Mejia, 2026). BJR protection
will be lost if it is proven that the ESG decision merely serves as a cover for environmental
violations or facilitates corporate criminal conduct. Courts will not grant procedural immunity
when fraud or illegality is embedded in the decision-making process. Directors must be able
to demonstrate that the primary motivation behind ESG investment is the protection of the
business entity from systemic risks rather than personal managerial image-building.

(b) No Conflict of Interest: Integrity of the Duty of Loyalty

The second element requires the absence of a conflict of interest as a manifestation of the
duty of loyalty. Article 97 paragraph (5) letter c of the Company Law explicitly requires
directors to demonstrate that they have no direct or indirect conflict of interest in management
actions resulting in losses. In the implementation of ESG projects, this parameter examines the
integrity of directors in selecting environmentally friendly technology vendors, sustainability
consultants, or strategic partners. Directors lose BJR protection if they are proven to have
received hidden commissions, held shares in ESG service providers, or directed contracts
toward personally affiliated entities (Beebeejaun & Bissessur, 2024). The absence of conflicts of
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interest ensures that short-term sacrifices in profitability are genuinely intended to protect the
business entity rather than enrich corporate officers. Every ESG transaction should therefore
be conducted on an arm’s-length basis, transparently, and with approval from independent
corporate organs.

(c) Due Care / Informed Decision: Information-Based Prudence as the Foundation of
Business Rationality

The third element represents the core of BJR protection, namely due care or prudence
based on an informed decision. The elucidation of Article 97 paragraph (2) of the Company
Law interprets “full responsibility” as the obligation to pay careful and diligent attention to
the company. Corporate law doctrine emphasizes that negligence occurs when directors make
decisions hastily, without adequate investigation, or while disregarding material information
(Brejdak, 2021). ESG investment decisions satisfy the due care requirement when directors can
demonstrate feasibility studies, environmental impact assessments (AMDAL), and financial
risk analyses related to the energy transition. Courts will assess the completeness of
procedures and the depth of risk analysis undertaken before directors approve ESG budgets.
As long as directors rely on scientific data, recommendations from specialized committees,
and recognized reporting standards, courts should not characterize declining dividends as
managerial negligence. Failure to conduct proper due diligence concerning environmental
risks, by contrast, may constitute a breach of the duty of care that exposes directors to personal
liability.

(d) Proper Purpose: Lawful Purpose —Business Continuity versus Greenwashing

The fourth element requires decisions to be made for a lawful purpose (proper purpose),
namely the continuity and sustainability of the company (corporate longevity). Article 92
paragraph (1) of the Company Law links every directors” policy to the company’s purposes
and objectives. Under the stakeholder primacy paradigm, a lawful purpose is no longer
limited to short-term profit maximization but also encompasses business resilience against
sustainable finance regulations and global market expectations (Peari, 2023). ESG investment
qualifies as a proper purpose when it serves as an adaptation strategy to maintain the
company’s license to operate and access to green financing. Conversely, BJR protection does
not apply if the ESG decision constitutes greenwashing, namely a cosmetic effort to mislead
investors without substantive improvements in environmental and social governance (Ahmad
et al., 2023). Greenwashing may constitute bad faith that undermines stakeholder trust and
defeats the presumption of the validity of directors” actions. Courts may regard greenwashing
as misleading market conduct that excludes directors from BJR protection.

These four elements form a comprehensive matrix for evaluating the validity of ESG
business decisions in Indonesia. As long as directors can document compliance with good
faith, absence of conflicts of interest, information-based prudence, and a lawful purpose, the
BJR can operate effectively as a procedural shield. Short-term financial losses arising from the
implementation of ESG policies should not automatically be characterized as losses caused by

directors’ fault or negligence.
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Conversely, failure to invest in ESG infrastructure may itself generate personal liability
if directors are deemed negligent in managing regulatory and reputational risks that threaten
the company’s future existence. Accordingly, integrating BJR parameters into ESG decision
analysis provides legal certainty for directors in implementing sustainability mandates. Judges
and shareholders should assess the quality of the decision-making process (process-oriented)
rather than merely attributing blame based on short-term financial outcomes (outcome-
oriented). This approach ensures that directors who act rationally and with an orientation
toward corporate sustainability are protected against unjustified criminalization or civil

claims.
Exclusion of Directors’ Personal Liability for Short-Term Financial Risks

(a) Paradigm Conflict: The Construction of “Corporate Loss” in Classical Doctrine versus
ESG Reality

The analysis of directors” liability for short-term declines in profitability resulting from
Environmental, Social, and Governance (ESG) policies must begin by examining the normative
construction of “corporate loss” under Article 97 paragraph (3) of Law Number 40 of 2007 on
Limited Liability Companies. Historically, corporate law literature and agency theory have
dominated interpretations of directors’ obligations. Jensen and Meckling (308), in their
classical agency theory, emphasize that the relationship between directors and shareholders is
a principal-agent relationship oriented primarily toward maximizing the financial wealth of
capital owners. Consequently, traditional doctrine in Indonesian judicial practice and
corporate law literature tends to interpret declining net profits or reduced dividends as initial
indications (prima facie evidence) of managerial fault or negligence (Chatamarrasjid, 2000;
Fuady, 2008). This textual interpretation places directors in a defensive position, where every
negative fluctuation in short-term financial statements automatically generates suspicions of
a breach of the duty of care.

However, this juridical paradigm, which is oriented toward short-term financial
outcomes, is now confronted by regulatory disruption and global market demands.
Contemporary literature on stakeholder capitalism emphasizes that sacrificing short-term
profits for sustainability investment is not a managerial anomaly but rather an existential risk
mitigation strategy aimed at ensuring corporate longevity (Bridoux & Stoelhorst, 2023; Parmar
et al., 2010). In this context, a normative gap (legal gap) emerges if Article 97 paragraph (3) of
the Company Law continues to be interpreted rigidly without considering the unique
characteristics of ESG-based capital expenditure, which may only generate returns in the
medium to long term. Therefore, this section analyzes how the business judgment rule (BJR)
functions as an instrument of reconstruction, transforming the perspective of “loss caused by
negligence” into that of a “foreseeable business risk.”

(b) Reconstructing “Loss” as “Foreseeable Business Risk” in Corporate Planning

Instruments
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To determine whether a decline in profits resulting from ESG investment can be
excluded from directors’ personal liability, corporate law provides a defense mechanism
through Article 97 paragraph (5) letter a of the Company Law, which requires that the loss not
be caused by directors’ fault or negligence. In the context of ESG investment requiring
substantial initial capital expenditure, a decline in net profit during the current financial year
may constitute a rational mathematical consequence rather than a managerial anomaly. If the
projected decline in profits has been transparently presented in the Corporate Work Plan and
Budget (RKAP), approved by the Board of Commissioners, and authorized by the General
Meeting of Shareholders (GMS), the financial decline may legally be transformed from an
“unexpected loss” into an “accepted business risk” (Beebeejaun & Bissessur, 2024; Suescin De
Roa, 2013). An RKAP containing an analysis of the financial impact of energy transition or
community empowerment programs functions as evidence that directors have satisfied the
informed decision standard. Judges or shareholders bringing claims should not rely on
hindsight bias to characterize such decisions as negligent because the decisions were made on
the basis of adequate information and corporate approval at the relevant time. Accordingly,
integrating ESG risks into corporate planning constitutes an essential prerequisite for the
optimal operation of the BJR in excluding directors” personal liability for negative short-term
financial fluctuations.

(c) Internalization of Financial and Environmental Sectoral Regulations as Validation of
Proper Purpose

In assessing the proper purpose element, courts and relevant parties can no longer rely
on corporate law doctrine in isolation but must consider binding sectoral regulations alongside
it. For financial institutions, issuers, and public companies, Financial Services Authority
Regulation Number 51/POJK.03/2017 concerning the Implementation of Sustainable Finance
expressly requires the preparation of sustainability reports and the integration of ESG risks
into business strategies. The existence of this regulation legally transforms ESG investment
from a “risky business discretion” into a matter of regulatory compliance. When directors
allocate company funds to establish ESG reporting infrastructure or finance the transition of
credit portfolios toward green sectors, such actions satisfy the proper purpose element because
they are directed toward avoiding administrative sanctions, fines, and even the revocation of
business licenses by competent authorities. Accordingly, shareholder claims alleging that such
expenditures constitute waste that reduces short-term profits may be challenged through the
BJR. Directors need only demonstrate that the decision was adopted in direct response to the
mandate of POJK 51/2017 and the demands of global reporting standards. In this context, the
BJR functions as a safe harbor protecting directors from allegations of breaching the duty of
care, because compliance with state regulations constitutes strong evidence that directors
acted prudently and in the long-term best interests of the company. Directors’ inability to
adapt to sustainable finance regulations may instead constitute negligence capable of
triggering personal liability, making ESG investment a legally protected necessity.

(d) Intersection of Environmental and Corporate Law: ESG as a Legal Obligation
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BJR protection for ESG investment decisions becomes stronger when viewed through
the intersection of corporate law and environmental law. Law Number 32 of 2009 concerning
Environmental Protection and Management introduces the principle of strict liability for
companies conducting businesses or activities involving hazardous and toxic materials or
creating serious environmental threats. Financial risks arising from environmental lawsuits,
administrative penalties, or ecosystem restoration obligations can potentially exceed the value
of corporate assets and trigger bankruptcy. Within this framework, ESG investment aimed at
improving environmental operational standards, managing waste, and reducing carbon
emissions is not merely a voluntary choice but a legal obligation to mitigate exposure to strict
liability. Directors who fail to allocate budgets for environmental compliance may be accused
of gross negligence because they allow the company to operate under extreme legal risks
(Gerner-Beuerle, 2021; Zammit & Grima, 2025). Conversely, when directors decide to reduce
short-term dividends to finance environmentally friendly technological upgrades, such action
constitutes a strong manifestation of the duty of care. The BJR should protect directors against
shareholder claims focused solely on declining dividends because the court can recognize that
the preventive action was undertaken to avoid substantially greater and potentially
catastrophic future losses. Environmental Impact Assessment (AMDAL) obligations and
sustainability reporting requirements imposed by sectoral regulations further reinforce that
ESG expenditure constitutes a legitimate cost of doing business protected by the BJR doctrine.

(e) Testing the Four BJR Elements against ESG Investment Policies

To ensure that the BJR can function as an effective legal shield, directors must be able to
demonstrate compliance with four fundamental elements aligned with Article 97 paragraph
(5) of the Company Law. First, the good faith element. Directors must demonstrate that ESG
policies were adopted as rational responses to regulatory pressures and global market
demands rather than as personal philanthropy using corporate funds (Neri-Castracane 92).
Second, the no conflict of interest element, as mandated by Article 97 paragraph (5) letter c of
the Company Law. Large ESG budgets can be particularly vulnerable to self-dealing. Directors
lose BJR protection if they are proven to have directed contracts for environmentally friendly
technology or sustainability consulting services to affiliated entities without conducting
reasonable due diligence (Gerner-Beuerle, 2021). Third, the due care or information-based
prudence element. Short-term declines in profits can only be protected by the BJR when ESG
investment decisions are supported by feasibility studies, environmental audits, and
comprehensive financial risk analyses. Gross negligence may arise when directors approve
ESG projects worth billions of rupiah without a rational analytical basis, ultimately burdening
the company’s cash flow without contributing value to business resilience (Brejdak 265).
Fourth, the proper purpose element, referring to Article 92 paragraph (1) of the Company Law.
The lawful purposes of ESG investment include maintaining the company’s license to operate,
avoiding administrative sanctions, and securing access to green financing. As long as these
four elements are cumulatively satisfied, the BJR can effectively block civil claims from
shareholders who feel harmed by short-term dividend reductions.
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(f) Limits to the Loss of BJR Protection: Analysis of Vitiating Triggers

Although the BJR provides strong procedural protection, it is not an absolute license to
immunity from legal liability. The BJR becomes vitiated and cannot exclude directors’ personal
liability when ESG investment is proven to constitute merely a false sustainability pledge
(greenwashing) without a rational analytical basis or is used as a cover for affiliate transactions
that harm the company. A detailed analysis of these limits is crucial to prevent sustainability
issues from being abused as instruments for white-collar crime.

The first trigger that eliminates BJR protection is greenwashing unsupported by rational
analysis. Greenwashing essentially constitutes misrepresentation toward the public, investors,
and regulators regarding the company’s environmental and social performance (Bodellini,
2023; Wang et al., 2025). From a corporate and capital market law perspective, when directors
allocate corporate funds to greenwashing campaigns without substantive improvements in
business operations, such conduct cannot be classified as a proper purpose. Furthermore, the
absence of rational analysis underlying sustainability claims demonstrates a serious breach of
the duty of care. Directors may be deemed grossly negligent for wasting corporate assets on
cosmetic activities that provide no protection against business risks but instead expose the
company to litigation and regulatory sanctions arising from misleading information (Yu et al.,
2020; Zhang et al., 2026). Therefore, if a short-term decline in profits is caused by manipulative
greenwashing campaign costs, directors cannot rely on the BJR and may be subject to personal
liability under Article 97 paragraph (3) of the Company Law.

The second trigger that automatically eliminates BJR protection is the use of ESG budgets
as a cover for harmful affiliate transactions. Sustainability initiatives often involve the
procurement of new technologies, construction of green infrastructure, or specialized
consulting services involving substantial financial values that may be difficult for non-experts
to audit. This creates opportunities for directors acting in bad faith to engage in self-dealing or
direct contracts toward family- or associate-owned companies at unreasonable prices or with
inflated mark-ups (Lin et al., 2023; Tong et al., 2024). Such conduct constitutes a clear violation
of the duty of loyalty and directly undermines the cumulative requirement under Article 97
paragraph (5) letter ¢ of the Company Law concerning the absence of conflicts of interest.
When the motivation behind ESG investment is not climate risk mitigation or regulatory
compliance but personal or group enrichment, the entire BJR defense collapses. Courts may
apply a substance over form analysis and remove the protection afforded to directors,
requiring them to compensate the company personally and jointly and severally.

(g) Burden of Proof and the Safe Harbor Mechanism in Indonesian Courts

The application of the BJR within Indonesia’s civil law system also has significant
implications for the allocation of the burden of proof in court. Unlike the common law system,
where a presumption of regularity may automatically favor directors from the outset, Article
97 paragraph (5) of the Company Law places the initial burden of proof on directors to
demonstrate that they have fulfilled the four elements of the defense. However, once directors

successfully present documentary evidence such as board meeting minutes discussing climate
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risk analysis, independent environmental audit reports, and RKAP approval by the GMS, the
burden of proof may effectively shift toward the claimant or shareholder. The claimant must
then overcome the presumption of good faith by demonstrating specific evidence of fraud,
conflict of interest, or gross negligence. This burden-shifting mechanism is particularly
important in ESG investment cases because the technical complexity of sustainability projects
may be difficult for ordinary shareholders to understand. Courts should not readily accept
unilateral shareholder claims that a renewable energy project that has not generated profits
within its first two years constitutes negligence. As long as directors can present an audit trail
demonstrating that the decision was based on scientific projections and expert consultation,
courts may apply the doctrine of abstention and refrain from intervening in such business
decisions. Thus, the BJR creates a safe harbor that allows directors to undertake strategic risks
necessary for sustainability innovation without being continuously threatened by speculative
litigation.

(h) Constitutional Context and the Philosophy of Sustainable Development in Indonesia

Furthermore, the paradigm shift toward stakeholder primacy and BJR protection for
ESG investment in Indonesia is not rooted solely in Western corporate law doctrine but also
has a strong constitutional foundation. Article 33 paragraph (4) of the 1945 Constitution of the
Republic of Indonesia expressly mandates that the national economy be organized with an
environmental perspective and on the basis of sustainability. This constitutional mandate is
operationalized through various legal instruments, including the Environmental Protection
and Management Law and the Company Law. Therefore, when directors make decisions that
sacrifice short-term profits to prevent environmental degradation or maintain social harmony
with surrounding communities, they are essentially implementing the constitutional mandate
applicable to corporate entities operating in Indonesia. BJR protection in this context serves as
a juridical instrument that aligns the micro-interests of shareholders with the state’s broader
interest in sustainable development. Indonesian courts should recognize that challenging
directors for rational ESG decisions may effectively penalize compliance with constitutional
sustainability objectives. Thus, the BJR not only protects directors’” personal assets but also
helps ensure that corporations remain aligned with national objectives of social justice and
environmental sustainability for future generations.

Based on the comprehensive analysis above, this study formulates a theoretical synthesis
that the application of the BJR in corporate disputes involving ESG investment requires a
paradigm shift in judicial evaluation from an outcome-oriented approach toward a process-
oriented approach. The outcome-oriented approach often used by shareholders bringing
claims tends to be unfair because it relies on hindsight bias by assessing legitimate business
decisions based on fluctuating short-term financial outcomes. In contrast, a process-oriented
approach requires courts to examine the integrity of the decision-making process undertaken
by directors at the time the ESG policy was implemented (Jatna et al., 2025; Keay et al., 2020).

This study confirms that the business judgment rule doctrine can exclude directors’

personal liability for short-term declines in corporate financial profits arising from the
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implementation of ESG-based business policies, provided that directors can demonstrate that
such declines constitute the realization of a foreseeable business risk that was rationally
anticipated and measured in corporate planning documents (RKAP), and that the four BJR
elements—good faith, no conflict of interest, due care/informed decision, and proper
purpose—are cumulatively satisfied. Indonesian corporate law, through a progressive
interpretation of Articles 92 and 97 of the Company Law in conjunction with sectoral
regulations such as POJK 51/2017 and Government Regulation 47/2012, provides sufficient
legal space for directors to innovate and transition toward sustainable business models. BJR-
based legal protection ensures that directors are not constrained by fear of personal lawsuits
whenever they must make difficult decisions that sacrifice today’s dividends to protect the
company from future existential risks. Thus, the BJR functions not only as a legal shield for
directors but also as a juridical catalyst for accelerating Indonesia’s corporate ecosystem
toward sustainable business practices and holistic stakeholder responsibility (Ahmad et al.,
2023; Bainbridge, 2004).

CONCLUSION

This study concludes that the Business Judgment Rule (BJR) doctrine can
normatively shield directors from personal liability regarding short-term profit
declines resulting from Environmental, Social, and Governance (ESG) investments.
From a legal standpoint, such profit reductions do not constitute managerial
negligence but rather fall under the category of legitimate and foreseeable business
risk. This protection applies provided the directors meet four procedural parameters:
good faith, the absence of conflicts of interest, informed decision-making, and a proper
purpose aimed at the entity's long-term viability. Thus, the BJR serves as a procedural
shield against shareholder lawsuits—a protection that is automatically forfeited if the
ESG investment is proven to be an act of greenwashing or a cover for related-party
transactions.

Based on this synthesis, the study identifies two strategic implications. First, for
directors, procedural compliance is the most critical legal mitigation tool. Directors
must document ESG risk deliberations, feasibility studies, and the necessary corporate
approvals within the Company’s Work Plan and Budget (RKAP). This comprehensive
audit trail serves as the primary evidence required to invoke BJR protection in court.
Second, for lawmakers, there is an urgent need to clarify the boundaries of
"stakeholder primacy" when revising the Limited Liability Company Law or its
implementing regulations. The absence of explicit parameters regarding the legitimacy
of sacrificing short-term profits for the sake of sustainability continues to foster legal

uncertainty. Such normative clarification is essential to ensure directors have legal
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certainty and are not held hostage by the threat of litigation while executing

sustainability transition mandates.
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